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ÐÅÀË²ÇÀÖ²¯

Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ ïèòàíü, ïîâ’ÿçàíèõ ³ç ðåàë³çàö³ºþ ïðî-
öåñóàëüíèõ ïîâíîâàæåíü ñë³ä÷èõ ó êðèì³íàëüíîìó ïðîâàäæåíí³. Ïðîàíàë³çîâàíî
ïðàâîâ³ íîðìè, ùî ðåãëàìåíòóþòü ïîâíîâàæåííÿ ñë³ä÷îãî. Âèçíà÷åíî êîëî ïðîáëåì-
íèõ ïèòàíü, ÿê³ îáìåæóþòü ñàìîñò³éí³ñòü ñë³ä÷îãî ï³ä ÷àñ âèêîíàííÿ ïðîöåñóàëüíèõ
ä³é ³ ïðèéíÿòòÿ ïðîöåñóàëüíèõ ð³øåíü. Ñôîðìóëüîâàíî îá´ðóíòîâàí³ ïðîïîçèö³¿
ç óäîñêîíàëåííÿ êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà ùîäî ðîçøèðåííÿ
ïðîöåñóàëüíèõ ïîâíîâàæåíü ñë³ä÷èõ ó êðèì³íàëüíîìó ïðîâàäæåíí³.

Êëþ÷îâ³ ñëîâà: ñë³ä÷èé, ïðîöåñóàëüí³ ïîâíîâàæåííÿ, êðèì³íàëüíå ïðîâàäæåí-
íÿ, ðåàë³çàö³ÿ, ïðîöåñóàëüí³ ð³øåííÿ.

Ñòàòüÿ ïîñâÿùåíà èññëåäîâàíèþ âîïðîñîâ, ñâÿçàííûõ ñ ðåàëèçàöèåé ïðîöåñ-
ñóàëüíûõ ïîëíîìî÷èé ñëåäîâàòåëåé â óãîëîâíîì ïðîèçâîäñòâå. Ïðîàíàëèçèðîâàíû
ïðàâîâûå íîðìû, ðåãëàìåíòèðóþùèå ïîëíîìî÷èÿ ñëåäîâàòåëÿ. Îïðåäåëåí êðóã
ïðîáëåìíûõ âîïðîñîâ, êîòîðûå îãðàíè÷èâàþò ñàìîñòîÿòåëüíîñòü ñëåäîâàòåëÿ
ïðè âûïîëíåíèè ïðîöåññóàëüíûõ äåéñòâèé è ïðèíÿòèè ïðîöåññóàëüíûõ ðåøåíèé.
Ñôîðìóëèðîâàíû îáîñíîâàííûå ïðåäëîæåíèÿ ïî ñîâåðøåíñòâîâàíèþ óãîëîâíîãî
ïðîöåññóàëüíîãî çàêîíîäàòåëüñòâà î ðàñøèðåíèè ïðîöåññóàëüíûõ ïîëíîìî÷èé
ñëåäîâàòåëåé â óãîëîâíîì ïðîèçâîäñòâå.

Êëþ÷åâûå ñëîâà: ñëåäîâàòåëü, ïðîöåññóàëüíûå ïîëíîìî÷èÿ, óãîëîâíîå ïðî-
èçâîäñòâî, ðåàëèçàöèÿ, ïðîöåññóàëüíûå ðåøåíèÿ.

Ñó÷àñíèé ñòàí áîðîòüáè ç³ çëî÷èíí³ñòþ òà ðåàëüíèé ñòàí çàõèùåíîñò³ ïðàâ,
ñâîáîä ³ çàêîííèõ ³íòåðåñ³â îñîáè â³ä çëî÷èííèõ òà ³íøèõ ïðîòèïðàâíèõ ïîñÿãàíü
çàëåæèòü â³ä åôåêòèâíî¿ ä³ÿëüíîñò³ îðãàí³â äîñóäîâîãî ðîçñë³äóâàííÿ, çîêðåìà
ñë³ä÷èõ ï³äðîçä³ë³â. Àäæå ñàìå ñë³ä÷³ º êëþ÷îâèìè ñóá’ºêòàìè êðèì³íàëüíîãî
ïðîâàäæåííÿ, íà ÿê³ ïîêëàäàºòüñÿ îáîâ’ÿçîê ùîäî âèð³øåííÿ çàâäàíü êðèì³íàëüíîãî
ïðîâàäæåííÿ, ïåðåäáà÷åíèõ ñò. 2 Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè
(äàë³ – ÊÏÊ) [1], â³ä ÿêèõ çàëåæèòü ÿê³ñòü ïðîâåäåííÿ äîñóäîâîãî ðîçñë³äóâàííÿ.
Äëÿ öüîãî âîíè íàä³ëÿþòüñÿ äåðæàâíî-âëàäíèìè ïîâíîâàæåííÿìè, ÿê³ âêàçóþòü,
ÿê ä³ÿòè ñë³ä÷îìó â ò³é ÷è ³íø³é ïðîöåñóàëüí³é ñèòóàö³¿, ùî âèíèêàº ï³ä ÷àñ
ðîçñë³äóâàííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü.

Íåîáõ³äíî çàçíà÷èòè, ùî ÷èííå êðèì³íàëüíå ïðîöåñóàëüíå çàêîíîäàâñòâî
Óêðà¿íè âèçíà÷àº ñë³ä÷îãî ÿê ïðîöåñóàëüíî ñàìîñò³éíîãî ñóá’ºêòà êðèì³íàëüíîãî
ïðîâàäæåííÿ (÷. 5 ñò. 40 ÊÏÊ), ÿêèé âñåá³÷íî, ïîâíî òà íåóïåðåäæåíî äîñë³äæóº
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âñ³ îáñòàâèíè êðèì³íàëüíîãî ïðîâàäæåííÿ. Âîäíî÷àñ àíàë³ç êîìïëåêñó ïðàâîâèõ
íîðì, ùî ðåãëàìåíòóþòü ïîâíîâàæåííÿ ñë³ä÷îãî, à òàêîæ ïðàêòèêè çàñòîñóâàííÿ
öèõ íîðì ñâ³ä÷èòü, ùî ï³ñëÿ ïðèéíÿòòÿ ó 2012 ðîö³ Êðèì³íàëüíîãî ïðîöåñóàëüíîãî
êîäåêñó Óêðà¿íè ñàìîñò³éí³ñòü ñë³ä÷îãî ñóòòºâî îáìåæåíà. Òàê, çäåá³ëüøîãî, ï³ä
÷àñ âèêîíàííÿ ïðîöåñóàëüíèõ ä³é ³ ïðèéíÿòòÿ ïðîöåñóàëüíèõ ð³øåíü ñë³ä÷èé
ïåðåáóâàº â ïðîöåñóàëüí³é çàëåæíîñò³ â³ä ïðîêóðîðà, ñë³ä÷îãî ñóää³, êåð³âíèêà
îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ. Òàêîæ êàðäèíàëüíî çì³íåíî ï³äõîäè äî ìåòîä³â
âçàºìîä³¿ ñë³ä÷èõ ç îïåðàòèâíèìè ï³äðîçä³ëàìè òà ³íøèìè óïîâíîâàæåíèìè ï³äðîç-
ä³ëàìè Íàö³îíàëüíî¿ ïîë³ö³¿. Çàçíà÷åíå çóìîâëþº àêòóàëüí³ñòü ³ âàæëèâ³ñòü íàóêî-
âîãî äîñë³äæåííÿ øèðîêîãî êîëà ïèòàíü, ïîâ’ÿçàíèõ ³ç ïðîáëåìîþ ðåàë³çàö³¿
ïðîöåñóàëüíèõ ïîâíîâàæåíü ñë³ä÷èõ ó êðèì³íàëüíîìó ïðîâàäæåíí³, îñê³ëüêè â³ä
¿õ âèð³øåííÿ çàëåæèòü óäîñêîíàëåííÿ ïðàâîâî¿ ðåãëàìåíòàö³¿ ³ ïðàêòèêè óñ³º¿
êðèì³íàëüíî¿ ïðîöåñóàëüíî¿ ä³ÿëüíîñò³, à òàêîæ çä³éñíåííÿ ïðàâîñóääÿ.

Íåîáõ³äíî â³äçíà÷èòè, ùî ïèòàííÿ ðåàë³çàö³¿ ñë³ä÷èìè ïîâíîâàæåíü ó
êðèì³íàëüíîìó ïðîâàäæåíí³ íåîäíîðàçîâî äîñë³äæóâàëèñÿ â ðîáîòàõ ß. Áàðøåâà,
Ñ. Â³êòîðñüêîãî, Â. Äàíåâñüêîãî, À. Êîí³, ². Ôîéíèöüêîãî (äîðåâîëþö³éíèé ïåð³îä);
Ñ. Àëüïåðòà, Þ. Ãðîøåâîãî, Ô. Ôàòêóëë³íà òà ³íøèõ (ðàäÿíñüêèé ïåð³îä). Ó
íîâ³òí³é ïåð³îä íàóêîâèé ³íòåðåñ ³ç çàçíà÷åíî¿ òåìàòèêè ñòàíîâëÿòü ðîáîòè
Î. Àëåêñàíäðîâà, Î.Â. Áàóë³íà, Í. Êàðïîâà, Î. Ê³ïåðà, Ì. Ñ³ðîãî, Ñ. Ñòàõ³âñüêîãî
òà áàãàòüîõ ³íøèõ ó÷åíèõ.

Âàãîìèé âíåñîê çãàäàíèõ ó÷åíèõ ó ðîçðîáëåííÿ çàçíà÷åíî¿ ïðîáëåìàòèêè º
áåçïåðå÷íèì. Ïðîòå â óìîâàõ äîêîð³ííèõ çì³í êðèì³íàëüíîãî ïðîöåñóàëüíîãî
çàêîíîäàâñòâà òà ïðàâîçàñòîñîâíî¿ ïðàêòèêè öå ïèòàííÿ íàáóâàº ùå á³ëüøî¿ ãîñòðîòè
é àêòóàëüíîñò³. Òîìó ìåòîþ ñòàòò³ º äîñë³äæåííÿ ïèòàíü, ïîâ’ÿçàíèõ ³ç ïðîáëåìîþ
ðåàë³çàö³¿ ñë³ä÷èìè ïðîöåñóàëüíèõ ïîâíîâàæåíü ó êðèì³íàëüíîìó ïðîâàäæåíí³
òà çàïðîïîíóâàííÿ øëÿõ³â ¿õ âèð³øåííÿ.

Â³äïîâ³äíî äî ÷. 5 ñò. 40 ÊÏÊ Óêðà¿íè, ñë³ä÷èé, çä³éñíþþ÷è ñâî¿ ïîâíîâà-
æåííÿ, º ñàìîñò³éíèì ó ñâî¿é ïðîöåñóàëüí³é ä³ÿëüíîñò³, âòðó÷àííÿ â ÿêó îñ³á, ùî
íå ìàþòü íà òå çàêîííèõ ïîâíîâàæåíü, çàáîðîíÿºòüñÿ. Îñíîâíèé ïðîÿâ ïðîöåñóàëü-
íà ñàìîñò³éí³ñòü ñë³ä÷îãî çíàõîäèòü ó íàäàíèõ éîìó çàêîíîì ïðîöåñóàëüíèõ ïîâíî-
âàæåííÿõ.

Îáñÿã ïîâíîâàæåíü ñë³ä÷îãî îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ âèçíà÷åíî â
íèçö³ íîðìàòèâíî-ïðàâîâèõ àêò³â, ñåðåä ÿêèõ êëþ÷îâó ðîëü ïîñ³äàþòü ïîëîæåííÿ
ÊÏÊ Óêðà¿íè. Ïåðåäóñ³ì éäåòüñÿ ïðî ñò. 40 ÊÏÊ Óêðà¿íè, â³äïîâ³äíî äî ÿêî¿
ñë³ä÷èé óïîâíîâàæåíèé: ïî÷èíàòè äîñóäîâå ðîçñë³äóâàííÿ çà íàÿâíîñò³ ï³äñòàâ,
ïåðåäáà÷åíèõ ÊÏÊ; ïðîâîäèòè ñë³ä÷³ (ðîçøóêîâ³) ä³¿ òà íåãëàñí³ ñë³ä÷³ (ðîçøóêîâ³)
ä³¿ ó âèïàäêàõ, ïåðåäáà÷åíèõ ÊÏÊ; çâåðòàòèñÿ çà ïîãîäæåííÿì ³ç ïðîêóðîðîì äî
ñë³ä÷îãî ñóää³ ç êëîïîòàííÿìè ïðî çàñòîñóâàííÿ çàõîä³â çàáåçïå÷åííÿ êðèì³íàëü-
íîãî ïðîâàäæåííÿ; ïîâ³äîìëÿòè çà ïîãîäæåííÿì ³ç ïðîêóðîðîì îñîá³ ïðî ï³äîçðó;
ïðèéìàòè ïðîöåñóàëüí³ ð³øåííÿ ó âèïàäêàõ, ïåðåäáà÷åíèõ ÊÏÊ, ó òîìó ÷èñë³
ùîäî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ çà íàÿâíîñò³ ï³äñòàâ, ïåðåäáà÷åíèõ
ñò. 284 ÊÏÊ; çà ðåçóëüòàòàìè ðîçñë³äóâàííÿ ïðèéìàòè ï³äñóìêîâ³ ïðîöåñóàëüí³
ð³øåííÿ (ñêëàäàòè îáâèíóâàëüíèé àêò, êëîïîòàííÿ ùîäî çâåðíåííÿ äî ñóäó ïðî
çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â ìåäè÷íîãî àáî âèõîâíîãî õàðàêòåðó). Ïðîòå öåé
ïåðåë³ê íå º âè÷åðïíèì, îñê³ëüêè â ï. 9 ö³º¿ æ ñòàòò³ âêàçàíî, ùî ñë³ä÷èé çä³éñíþº
é ³íø³ ïîâíîâàæåííÿ, ïåðåäáà÷åí³ ÊÏÊ.

Çàçíà÷åí³ ïîâíîâàæåííÿ ñë³ä÷îãî ðåàë³çóþòüñÿ ÷åðåç â³äïîâ³äí³ ïðîöåñóàëüí³
ð³øåííÿ, ÿê³ ìàòåð³àë³çóþòüñÿ ó â³äïîâ³äíèõ ïðîöåñóàëüíèõ äîêóìåíòàõ, ñåðåä
ÿêèõ: ïîñòàíîâà, êëîïîòàííÿ, îáâèíóâàëüíèé àêò, äîðó÷åííÿ, ïîâ³äîìëåííÿ, âèêëèê,
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âèìîãà, ðîçïîðÿäæåííÿ, çàïèò ïðî ì³æíàðîäíó ïðàâîâó äîïîìîãó, ïðîõàííÿ ïðî
òèì÷àñîâó ïåðåäà÷ó îñîáè òîùî [2, ñ. 4].

Íà ïåðøèé ïîãëÿä ìîæíà ñòâåðäæóâàòè, ùî çàêîíîäàâåöü íàä³ëèâ ñë³ä÷îãî
øèðîêèì ñïåêòðîì ïîâíîâàæåíü. Ïðîòå, çä³éñíèâøè ïîð³âíÿëüíèé àíàë³ç ñò. 40
ÊÏÊ 2012 ð. òà ñò. 114 ÊÏÊ 1960 ð. [3], ìîæíà ä³éòè âèñíîâêó, ùî ïðîöåñóàëüí³
ïîâíîâàæåííÿ ñë³ä÷îãî ñóòòºâî îáìåæåí³ ïðîòè ïîïåðåäíüîãî ÊÏÊ Óêðà¿íè. Öå
âïëèâàº íà çìåíøåííÿ åôåêòèâíîñò³ òà îïåðàòèâíîñò³ ïðîâåäåííÿ äîñóäîâîãî
ðîçñë³äóâàííÿ ³, ÿê íàñë³äîê, óíåìîæëèâëåííÿ âèêîíàííÿ çàâäàíü êðèì³íàëüíîãî
ïðîâàäæåííÿ.

Äàë³ ñë³ä çóïèíèòèñü íà ðîçãëÿä³ íàéá³ëüø ïðîáëåìíèõ ïèòàíü, ÿê³ âèíèêàþòü
ó ñë³ä÷èõ ï³ä ÷àñ ðåàë³çàö³¿ ¿õ ïîâíîâàæåíü.

Òàê, îäí³ºþ ç³ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é º îñâ³äóâàííÿ îñîáè, ÿêà ïðîâîäèòüñÿ
ñë³ä÷èì, ïðîêóðîðîì ç ìåòîþ âèÿâëåííÿ íà ò³ë³ ï³äîçðþâàíîãî, ñâ³äêà ÷è ïîòåð-
ï³ëîãî ñë³ä³â êðèì³íàëüíîãî ïðàâîïîðóøåííÿ àáî îñîáëèâèõ ïðèêìåò, ÿêùî äëÿ
öüîãî íå ïîòð³áíî ïðîâîäèòè ñóäîâî-ìåäè÷íó åêñïåðòèçó.

Â³äïîâ³äíî äî ÷. 2 ñò. 241 ÊÏÊ îñâ³äóâàííÿ ïðîâîäèòüñÿ íà ï³äñòàâ³ ïîñòàíîâè
ïðîêóðîðà òà çà íåîáõ³äíîñò³ çà ó÷àñòþ ñóäîâî-ìåäè÷íîãî åêñïåðòà àáî ë³êàðÿ.
Âîäíî÷àñ ñë³ä çàóâàæèòè, ùî â ÊÏÊ Óêðà¿íè 1960 ð. âèíåñåííÿ ïîñòàíîâè ïðî
ïðîâàäæåííÿ îñâ³äóâàííÿ áóëî ïðåðîãàòèâîþ ñë³ä÷îãî – ïîñàäîâî¿ îñîáè, ÿêà áåç-
ïîñåðåäíüî çä³éñíþâàëà äîñóäîâå ðîçñë³äóâàííÿ, ïðîâîäèëà íåîáõ³äí³ ñë³ä÷³ ä³¿ òà
íåñëà çà íèõ ïîâíó â³äïîâ³äàëüí³ñòü. Ö³º¿ ïîçèö³¿ äîòðèìóþòüñÿ íèí³ çàêîíîäàâö³
Ðåñïóáë³êè Á³ëîðóñü (÷àñòèíà 1 ñòàòò³ 206 ÊÏÊ) [5] òà Ðîñ³éñüêî¿ Ôåäåðàö³¿ (÷à-
ñòèíà 2 ñòàòò³ 179 ÊÏÊ Ðîñ³éñüêî¿ Ôåäåðàö³¿) [4]. Ó ÷àñòèí³ 2 ñòàòò³ 119 ÊÏÊ
Ðåñïóáë³êè Ìîëäîâà [6] ðåãëàìåíòóºòüñÿ ïðîâåäåííÿ îñâ³äóâàííÿ îðãàíîì êðèì³-
íàëüíîãî ïåðåñë³äóâàííÿ ëèøå â ðàç³ íàî÷íîãî â÷èíåííÿ çëî÷èíó ç ïîäàëüøèì
ïîâ³äîìëåííÿì ñóää³. Ó ÑØÀ, äå îñâ³äóâàííÿ ÿê ñàìîñò³éíó ïðîöåñóàëüíó ä³þ íå
âèçíà÷åíî, à îõîïëåíî ïîíÿòòÿì “îñîáèñòèé îáøóê”, â³äïîâ³äíó ïðîöåñóàëüíó ä³þ
ùîäî ïîâåðõíåâîãî îãëÿäó ò³ëà ëþäèíè, îãëÿäó ¿¿ ðóê, â³ä³áðàííÿ çðàçê³â âîëîññÿ
ïðîâîäÿòü áåç îòðèìàííÿ îðäåðà [7].

Ââàæàºìî, ùî ð³øåííÿ ïðî ïðîâåäåííÿ îñâ³äóâàííÿ, ÿêå ô³êñóºòüñÿ ó â³ä-
ïîâ³äí³é ïîñòàíîâ³, ìàº ïðèéìàòè îñîáà, ÿêà ïðîâîäèòü äîñóäîâå ðîçñë³äóâàííÿ.
Öå çàáåçïå÷èòü åêîíîì³þ ÷àñó ³ ñïðèÿòèìå åôåêòèâíîñò³ êðèì³íàëüíîãî ïðîâàäæåí-
íÿ. Àäæå äëÿ îòðèìàííÿ äîçâîëó íà ïðîâåäåííÿ îñâ³äóâàííÿ ñë³ä÷³ âèìóøåí³ âè-
òðà÷àòè áàãàòî ÷àñó, ùî, ñâîºþ ÷åðãîþ, ìîæå ïðèçâåñòè äî âòðàòè äîêàç³â ³ âïëèíóòè
íà ÿê³ñòü äîñóäîâîãî ðîçñë³äóâàííÿ. Òîæ, íà íàøó äóìêó, âèíåñåííÿ ïîñòàíîâè ïðî
ïðîâåäåííÿ îñâ³äóâàííÿ âèêëþ÷íî ïðîêóðîðîì (ñò. 241 ÊÏÊ Óêðà¿íè) íå â³äïîâ³äàº
âèìîãàì ïðàêòèêè ³ ïðèçâîäèòü äî çàòÿãóâàííÿ ÷àñó íà ïðîâåäåííÿ ö³º¿ ñë³ä÷î¿
(ðîçøóêîâî¿) ä³¿. Çâåðòàòèñÿ çà òàêèì äîçâîëîì áóëî á äîðå÷íèì çà íåîáõ³äíîñò³
ïðîâåäåííÿ ëèøå ïðèìóñîâîãî îñâ³äóâàííÿ, óðàõîâóþ÷è ãàðàíòóâàííÿ ï³ä ÷àñ
çàñòîñóâàííÿ çàõîä³â ïðîöåñóàëüíîãî ïðèìóñó çàêîííèõ ïðàâ îñ³á, ÿêèõ ñòîñóºòüñÿ
öÿ ïðîöåñóàëüíà ä³ÿ. Ââàæàºìî öå ïîëîæåííÿ ëîã³÷íèì, îñê³ëüêè ôàêòè÷íî ñë³ä÷èé
âèìóøåíèé ó áóäü-ÿêîìó âèïàäêó îòðèìóâàòè äîçâ³ë ïðîêóðîðà íà ïðîâåäåííÿ
îñâ³äóâàííÿ, à ïîò³ì ïðîïîíóâàòè îñîá³ äîáðîâ³ëüíî ïðîéòè îñâ³äóâàííÿ.

Êð³ì òîãî, ïðàêòè÷íèé äîñâ³ä ðîçñë³äóâàííÿ êðèì³íàëüíèõ ïðîâàäæåíü âêàçóº
íà íåîáõ³äí³ñòü çàêð³ïëåííÿ â ÊÏÊ Óêðà¿íè ìîæëèâîñò³ ïðîâåñòè îñâ³äóâàííÿ
áóäü-ÿêî¿ îñîáè, ó òîìó ÷èñë³ é îñîáè, ñòàòóñ ÿêî¿ íà ìîìåíò éîãî ïðîâåäåííÿ âè-
çíà÷èòè íåìîæëèâî.

Âðàõîâóþ÷è âèêëàäåíå, ïðîïîíóºìî âíåñòè çì³íè äî ÷. 1, 2 ñò. 241 ÊÏÊ
Óêðà¿íè ³ âèêëàñòè â òàê³é ðåäàêö³¿:
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“1. Ñë³ä÷èé, ïðîêóðîð çä³éñíþº îñâ³äóâàííÿ îñîáè äëÿ âèÿâëåííÿ íà ¿¿ ò³ë³,
îäÿç³, â ÿêîìó âîíà ïåðåáóâàº, ñë³ä³â êðèì³íàëüíîãî ïðàâîïîðóøåííÿ òà ¿õ âèëó÷åííÿ
àáî âèÿâëåííÿ îñîáëèâèõ ïðèêìåò, ÿêùî äëÿ öüîãî íå ïîòð³áíî ïðîâîäèòè ñóäîâî-
ìåäè÷íó åêñïåðòèçó.

2. Îñâ³äóâàííÿ çä³éñíþºòüñÿ íà ï³äñòàâ³ ïîñòàíîâè ñë³ä÷îãî àáî ïðîêóðîðà
òà, çà íåîáõ³äíîñò³, çà ó÷àñòþ ñóäîâî-ìåäè÷íîãî åêñïåðòà àáî ë³êàðÿ, ñïåö³àë³ñòà.
Îñâ³äóâàííÿ, ÿêå ñóïðîâîäæóºòüñÿ îãîëåííÿì îñâ³äóâàíî¿ îñîáè, çä³éñíþºòüñÿ
îñîáàìè ò³º¿ æ ñòàò³, çà âèíÿòêîì éîãî ïðîâåäåííÿ ë³êàðåì ³ çà çãîäîþ îñîáè,
ÿêà îñâ³äóºòüñÿ. Ñë³ä÷èé, ïðîêóðîð íå âïðàâ³ áóòè ïðèñóòí³ìè ïðè îñâ³äóâàíí³
îñîáè ³íøî¿ ñòàò³, êîëè öå ïîâ’ÿçàíî ç íåîáõ³äí³ñòþ îãîëþâàòè îñîáó, ùî ï³äëÿãàº
îñâ³äóâàííþ.

3. Ïåðåä ïî÷àòêîì îñâ³äóâàííÿ îñîá³ ïðîïîíóºòüñÿ äîáðîâ³ëüíî ïðîéòè
îñâ³äóâàííÿ, à â ðàç³ ¿¿ â³äìîâè îñâ³äóâàííÿ ïðîâîäèòüñÿ ïðèìóñîâî íà ï³äñòàâ³
ïîñòàíîâè ñë³ä÷îãî àáî ïðîêóðîðà”.

Ñë³ä çâåðíóòè óâàãó, ùî íà ñüîãîäí³ ÊÏÊ Óêðà¿íè ì³ñòèòü ïîëîæåííÿ, ÿê³
íå äîçâîëÿþòü ïîâíîþ ì³ðîþ çä³éñíþâàòè ðîáîòó ç åôåêòèâíîãî çáèðàííÿ äîêàç³â
òà âèêîíóâàòè çàâäàííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, ïåðåäáà÷åí³ ñò. 2 ÊÏÊ
Óêðà¿íè, ùîäî çàáåçïå÷åííÿ øâèäêîãî ðîçñë³äóâàííÿ ç òèì, ùîá êîæíèé, õòî
â÷èíèâ êðèì³íàëüíå ïðàâîïîðóøåííÿ, áóâ ïðèòÿãíóòèé äî â³äïîâ³äàëüíîñò³.

Íàñàìïåðåä öå ñòîñóºòüñÿ îãëÿäó æèòëà ÷è ³íøîãî âîëîä³ííÿ îñîáè, îñê³ëüêè
â³äïîâ³äíî äî ïîëîæåíü ÊÏÊ Óêðà¿íè â³í çä³éñíþºòüñÿ çã³äíî ç ïðàâèëàìè,
ïåðåäáà÷åíèìè äëÿ îáøóêó æèòëà ÷è ³íøîãî âîëîä³ííÿ îñîáè, òîáòî ëèøå íà
ï³äñòàâ³ óõâàëè ñë³ä÷îãî ñóää³ (÷. 2 ñò. 234 ÊÏÊ) Óêðà¿íè. Ïðè öüîìó äîáðîâ³ëüíà
çãîäà îñîáè, ÿêà º âëàñíèêîì ìàéíà, íå çâ³ëüíÿº ñë³ä÷îãî â³ä çîáîâ’ÿçàííÿ çâåðíåííÿ
äî ñë³ä÷îãî ñóää³ ç êëîïîòàííÿì ïðî îòðèìàííÿ óõâàëè.

Ñòàòòåþ 233 ÊÏÊ Óêðà¿íè âèçíà÷åíî çàãàëüí³ ïðàâèëà ïðîíèêíåííÿ äî
æèòëà ÷è ³íøîãî âîëîä³ííÿ îñîáè, çã³äíî ç ÿêèìè ñë³ä÷èé ìîæå öå çðîáèòè ëèøå
çà äîáðîâ³ëüíîþ çãîäîþ îñîáè, ÿêà íèìè âîëîä³º, àáî â íåâ³äêëàäíèõ âèïàäêàõ,
ïîâ’ÿçàíèõ ³ç óðÿòóâàííÿì æèòòÿ ëþäåé òà ìàéíà ÷è ç áåçïîñåðåäí³ì ïåðå-
ñë³äóâàííÿì îñ³á, ÿê³ ï³äîçðþþòüñÿ â ó÷èíåíí³ çëî÷èíó. Ïðè öüîìó â îñòàíí³õ
âèïàäêàõ ñë³ä÷èé çà ïîãîäæåííÿì ç ïðîêóðîðîì çîáîâ’ÿçàíèé ï³ñëÿ çä³éñíåííÿ
òàêèõ ä³é çâåðíóòèñÿ ç êëîïîòàííÿì ïðî ïðîâåäåííÿ îáøóêó äî ñë³ä÷îãî ñóää³.

Ñë³ä çàóâàæèòè, ùî â îêðåìèõ âèïàäêàõ òàêà ñèòóàö³ÿ íå äàº ìîæëèâîñò³
ñë³ä÷èì íàëåæíèì ÷èíîì çä³éñíþâàòè ñë³ä÷³ (ðîçøóêîâ³) ä³¿. Ìàþòü ì³ñöå íå-
ïîîäèíîê³ âèïàäêè, çà ÿêèõ ïîâ³äîìëåííÿ ïðî â÷èíåííÿ çëî÷èíó íàäõîäèòü íå
â³ä ïîòåðï³ëèõ, à â³ä ñòîðîíí³õ îñ³á. Îñîáëèâî ïîøèðåíèìè º âèïàäêè ïîâ³äîìëåíü
ñóñ³ä³â ïðî êðàä³æêè ç äà÷íèõ áóäèíê³â. Ó òàêîìó âèïàäêó ñë³ä÷èé, ÿêèé ó ñêëàä³
ñë³ä÷î-îïåðàòèâíî¿ ãðóïè ïðèáóâàº íà ì³ñöå ïîä³¿, íå ìàº ïðàâîâèõ ï³äñòàâ äëÿ
ïðîâåäåííÿ îãëÿäó â ïðèì³ùåíí³ ³ çìóøåíèé òðèâàëèé ÷àñ ÷åêàòè ïðè¿çäó âëàñíèê³â
æèòëà.

Ç ìåòîþ âèð³øåííÿ çàçíà÷åíîãî ïèòàííÿ ââàæàºìî äîö³ëüíèì ó ñò. 237
ÊÏÊ Óêðà¿íè ïåðåäáà÷èòè: “îãëÿä, ùî ïðîâîäèòüñÿ â æèòë³ ÷è ³íøîìó âîëîä³íí³
îñîáè, çä³éñíþºòüñÿ ëèøå çà äîáðîâ³ëüíîþ çãîäîþ îñîáè, ÿêà íèìè âîëîä³º, àáî
íà ï³äñòàâ³ óõâàëè ñë³ä÷îãî ñóää³ çà êëîïîòàííÿì ñë³ä÷îãî, ïîãîäæåíîãî ç êåð³â-
íèêîì îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ, ÿêå ðîçãëÿäàºòüñÿ â ïîðÿäêó, ïåðåäáà-
÷åíîìó öèì Êîäåêñîì, äëÿ ðîçãëÿäó êëîïîòàíü ïðî ïðîâåäåííÿ îáøóêó â æèòë³
÷è ³íøîìó âîëîä³íí³ îñîáè.

Äëÿ ïðîâåäåííÿ ó íåâ³äêëàäíèõ âèïàäêàõ îãëÿäó ì³ñöÿ ïîä³¿ â æèòë³ ÷è
³íøîìó âîëîä³íí³ îñîáè, ÿêèé çä³éñíþºòüñÿ çà ¿¿ çàÿâîþ àáî ïîâ³äîìëåííÿì ïðî
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â÷èíåíå ùîäî íå¿ êðèì³íàëüíå ïðàâîïîðóøåííÿ, à òàê ñàìî â ðàç³ â³äñóòíîñò³ ö³º¿
îñîáè àáî íåìîæëèâîñò³ îòðèìàòè â³ä íå¿ çãîäó íà ïðîâåäåííÿ íåâ³äêëàäíîãî
îãëÿäó ì³ñöÿ ïîä³¿, óõâàëè ñë³ä÷îãî ñóää³ íå ïîòðåáóºòüñÿ.

Ó íåâ³äêëàäíèõ âèïàäêàõ ñë³ä÷èé ó ïðîòîêîë³ îãëÿäó îáîâ’ÿçêîâî çàçíà÷àº
ïðè÷èíè, ùî îáóìîâèëè ïðîâåäåííÿ îãëÿäó áåç óõâàëè ñë³ä÷îãî ñóää³, òà ïðîòÿãîì
äîáè ç ìîìåíòó ïðîâåäåííÿ ö³º¿ ä³¿ ïîâ³äîìëÿº ïðî çä³éñíåíèé îãëÿä æèòëà ÷è
³íøîãî âîëîä³ííÿ îñîáè òà éîãî ðåçóëüòàòè ïðîêóðîðà”.

Íà ñüîãîäí³ ïîòðåáóº çàêîíîäàâ÷îãî âðåãóëþâàííÿ ïèòàííÿ ùîäî ïðîâåäåííÿ
åêñïåðòèçè. Öå çóìîâëåíî òèì, ùî Çàêîíîì Óêðà¿íè â³ä 3 æîâòíÿ 2017 ðîêó
¹ 2147-VIII “Ïðî âíåñåííÿ çì³í äî Ãîñïîäàðñüêîãî ïðîöåñóàëüíîãî êîäåêñó Óê-
ðà¿íè, Öèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè, Êîäåêñó àäì³í³ñòðàòèâíîãî
ñóäî÷èíñòâà Óêðà¿íè òà ³íøèõ çàêîíîäàâ÷èõ àêò³â” [8] áóëà çì³íåíà ðåäàêö³ÿ
íèçêè ïîëîæåíü ÊÏÊ Óêðà¿íè, çîêðåìà ÷. 1 ñò. 242 ÊÏÊ Óêðà¿íè. Äî âíåñåííÿ
çì³í ÷. 1 ñò. 242 ÊÏÊ Óêðà¿íè ïåðåäáà÷àëà, ùî åêñïåðòèçà ïðîâîäèòüñÿ åêñïåðòîì
çà çâåðíåííÿì ñòîðîíè êðèì³íàëüíîãî ïðîâàäæåííÿ àáî çà äîðó÷åííÿì ñë³ä÷îãî
ñóää³ ÷è ñóäó, ÿêùî äëÿ ç’ÿñóâàííÿ îáñòàâèí, ùî ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ, íåîáõ³äí³ ñïåö³àëüí³ çíàííÿ. Íå äîïóñêàºòüñÿ ïðîâåäåííÿ åêñïåðòèçè
äëÿ ç’ÿñóâàííÿ ïèòàíü ïðàâà.

Òàê, ç íàñòàííÿì çì³í ó çàêîí³, åêñïåðòèçà ïðîâîäèòüñÿ åêñïåðòíîþ óñòàíîâîþ,
åêñïåðòîì àáî åêñïåðòàìè, çà äîðó÷åííÿì ñë³ä÷îãî ñóää³ ÷è ñóäó, íàäàíèì çà êëî-
ïîòàííÿì ñòîðîíè êðèì³íàëüíîãî ïðîâàäæåííÿ àáî, ÿêùî äëÿ ç’ÿñóâàííÿ îáñòàâèí,
ùî ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ, íåîáõ³äí³ ñïåö³àëüí³ çíàííÿ.

Ùî ñòîñóºòüñÿ äóìêè ïðåäñòàâíèê³â îáâèíóâà÷åííÿ â îñîá³ ñë³ä÷èõ, òî òàê³
çì³íè â ÊÏÊ Óêðà¿íè ïðèçâîäÿòü äî äåÿêèõ íåäîë³ê³â â îðãàí³çàö³éíîìó òà
ïðîöåñóàëüíîìó ïîðÿäêó ï³ä ÷àñ êðèì³íàëüíîãî ïðîâàäæåííÿ. Ïî-ïåðøå, ñë³ä÷èé
âèòðà÷àº ÷àñ íà çâåðíåííÿ äî ñë³ä÷îãî ñóää³ ïðî çàëó÷åííÿ åêñïåðòà äëÿ ïðîâåäåííÿ
åêñïåðòèçè â êðèì³íàëüíîìó ïðîâàäæåíí³, à â ïîäàëüøîìó ³ ðîçãëÿä êëîïîòàííÿ
â ñóä³. Ïî-äðóãå, ñë³ä÷èé âèìóøåíèé äîâãî ÷åêàòè íà ïðîâåäåííÿ ñàìî¿ åêñïåðòèçè.
Òàêà ñèòóàö³ÿ óíåìîæëèâëþº ïðîâåäåííÿ ïðîöåñóàëüíîãî çàòðèìàííÿ îñîáè, ÿêà
ìàº ïðè ñîá³ íàðêîòè÷í³ çàñîáè, çáðîþ, âèáóõîâ³ ðå÷îâèíè òîùî. Àäæå äëÿ ï³äòâåðä-
æåííÿ òîãî, ùî öå ä³éñíî º çáðîÿ, âèáóõîâ³ ðå÷îâèíè àáî íàðêîòè÷í³ çàñîáè, ïî-
òð³áåí âèñíîâîê åêñïåðòà. Çà â³äñóòí³ñòþ òàêîãî âèñíîâêó ñë³ä÷èé âèìóøåíèé
çâ³ëüíèòè îñîáó.

Íà íàøó äóìêó, çàïðîïîíîâàí³ Çàêîíîì Óêðà¿íè ¹ 2147-VIII [8] çì³íè ùîäî
âèçíà÷åííÿ íîâîãî ïîðÿäêó ïðèçíà÷åííÿ åêñïåðòèç ï³ä ÷àñ çä³éñíåííÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ º íåîá´ðóíòîâàíèìè, îñê³ëüêè çì³íè äî ñò. 242 ÊÏÊ Óêðà¿íè ñóïåðå÷àòü
íîðì³, âíåñåí³é öèì æå Çàêîíîì, çîêðåìà äîïîâíåíî íîâîþ ñòàòòåþ 71 (Ï³äñòàâè
ïðîâåäåííÿ ñóäîâî¿ åêñïåðòèçè) Çàêîí Óêðà¿íè “Ïðî ñóäîâó åêñïåðòèçó”, â³äïîâ³äíî
äî ÿêî¿ ï³äñòàâîþ ïðîâåäåííÿ ñóäîâî¿ åêñïåðòèçè º â³äïîâ³äíå ñóäîâå ð³øåííÿ ÷è
ð³øåííÿ îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ àáî äîãîâ³ð ç åêñïåðòîì ÷è åêñïåðòíîþ
óñòàíîâîþ – ÿêùî åêñïåðòèçà ïðîâîäèòüñÿ íà çàìîâëåííÿ ³íøèõ îñ³á.

Ç ìåòîþ âèð³øåííÿ çàçíà÷åíî¿ ïðîáëåìè ââàæàºòüñÿ äîö³ëüíèì ó íåâ³äêëàä-
íèõ âèïàäêàõ ïðèçíà÷àòè åêñïðåñ-äîñë³äæåííÿ âèëó÷åíèõ ïðåäìåò³â. Öå äîïîìîæå
øâèäêîìó âñòàíîâëåííþ ïðèíàëåæíîñò³ âèÿâëåíèõ ïðåäìåò³â äî äîñë³äæóâàíî¿
ïîä³¿ òà ¿õ ïðèäàòí³ñòü äëÿ îäåðæàííÿ íàñòóïíî¿ ä³àãíîñòè÷íî¿ ³íôîðìàö³¿. Ðåçóëü-
òàòè åêñïðåñ-äîñë³äæåííÿ ìàþòü ì³ñòèòèñÿ â äîâ³äö³ åêñïåðòà, ÿêà ïîâèííà ìàòè
áåçïîñåðåäíº äîêàçîâå çíà÷åííÿ.

Äëÿ öüîãî íåîáõ³äíî ïåðåäáà÷èòè â ÊÏÊ Óêðà¿íè íîðìó ïðî íàäàííÿ ñë³ä÷èì
ïðàâà íà ñàìîñò³éíå çàëó÷åííÿ åêñïåðòà äëÿ ïðîâåäåííÿ åêñïðåñ-äîñë³äæåííÿ



ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ. 2018. ¹ 3(41)      ISSN 2072–8670
NAUKA I PRAVOOHORONA

210

ïðè çä³éñíåíí³ âèëó÷åíü, òîáòî ïðè ïðîâàäæåíí³ òàêèõ ïðîöåñóàëüíèõ ä³é, ÿê
òèì÷àñîâèé äîñòóï äî ðå÷åé ³ äîêóìåíò³â, òà òèì÷àñîâå âèëó÷åííÿ ìàéíà.

Íà ñüîãîäí³ âèíèêàº íåîáõ³äí³ñòü ó ðîçøèðåíí³ ïîâíîâàæåíü ñë³ä÷îãî â
÷àñòèí³ íàäàííÿ ìîæëèâîñò³ äàâàòè äîðó÷åííÿ ùîäî ïðîâåäåííÿ ñë³ä÷èõ
(ðîçøóêîâèõ) ä³é íå ëèøå îïåðàòèâíèì ï³äðîçä³ëàì, à é ³íøèì óïîâíîâàæåíèì
ï³äðîçä³ëàì Íàö³îíàëüíî¿ ïîë³ö³¿ (íàïðèêëàä, ä³ëüíè÷íèì îô³öåðàì ïîë³ö³¿,
ïàòðóëüíèì). Ó çâ’ÿçêó ç öèì ïðîïîíóºòüñÿ âíåñòè çì³íè äî äèñïîçèö³é ñòàòåé 40
òà 41 ÊÏÊ Óêðà¿íè, äîïîâíèâøè ñëîâàìè “òà ³íøèõ óïîâíîâàæåíèõ ï³äðîçä³ë³â”.

Îòæå, àíàë³ç ïðàâîâèõ íîðì, ùî ðåãëàìåíòóþòü ïîâíîâàæåííÿ ñë³ä÷îãî ó
êðèì³íàëüíîìó ïðîâàäæåíí³, äîçâîëèâ ä³éòè âèñíîâêó ïðî òå, ùî ï³ä ÷àñ âèêîíàííÿ
ïðîöåñóàëüíèõ ä³é ³ ïðèéíÿòòÿ ïðîöåñóàëüíèõ ð³øåíü ñàìîñò³éí³ñòü ñë³ä÷îãî
îáìåæåíà. Òàêà ñèòóàö³ÿ íå â³äïîâ³äàº ïîòðåáàì ïðàêòèêè ïðîòèä³¿ çëî÷èííîñò³
â ñó÷àñíèõ óìîâàõ ³ âèêëèêàº íåîáõ³äí³ñòü çàêîíîäàâ÷îãî ïåðåãëÿäó òàêèõ ïîëîæåíü.

Ó çâ’ÿçêó ç öèì ââàæàºìî çà äîö³ëüíå âíåñòè çì³íè äî ÷èííîãî êðèì³íàëüíîãî
ïðîöåñóàëüíîãî çàêîíîäàâñòâà ùîäî ðîçøèðåííÿ ïîâíîâàæåíü ñë³ä÷îãî. Çîêðåìà
ïðîïîíóºòüñÿ: ïðîâîäèòè îñâ³äóâàííÿ íà ï³äñòàâ³ ïîñòàíîâè ñë³ä÷îãî; ó íåâ³äêëàäíèõ
âèïàäêàõ ïðîâîäèòè îãëÿä ì³ñöÿ ïîä³¿ â æèòë³ ÷è ³íøîìó âîëîä³íí³ îñîáè áåç
óõâàëè ñë³ä÷îãî ñóää³; çàëó÷àòè åêñïåðòà äëÿ ïðîâåäåííÿ åêñïðåñ-äîñë³äæåííÿ
ïðè çä³éñíåíí³ âèëó÷åíü, òîáòî ïðè ïðîâàäæåíí³ òàêèõ ïðîöåñóàëüíèõ ä³é, ÿê
òèì÷àñîâèé äîñòóï äî ðå÷åé ³ äîêóìåíò³â òà òèì÷àñîâå âèëó÷åííÿ ìàéíà; äàâàòè
äîðó÷åííÿ ùîäî ïðîâåäåííÿ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é íå ëèøå îïåðàòèâíèì
ï³äðîçä³ëàì, à é ³íøèì óïîâíîâàæåíèì ï³äðîçä³ëàì Íàö³îíàëüíî¿ ïîë³ö³¿.
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PROCEDURAL POWERS OF AN INVESTIGATOR IN CRIMINAL
PROCEEDINGS: PROBLEMS OF IMPLEMENTATION

Paper is devoted to the study of issues related to the implementation of procedural
powers of investigators in criminal proceedings. The legal norms governing the powers
of the investigator are analyzed. Having conducted a comparative analysis of the CPC
2012 and the CPC 1960, the author drew the conclusion that the procedural powers
of the investigator nowadays are significantly limited, compared to the previous CPC
of Ukraine. This affects the reduction of the effectiveness and efficiency of the pre-
trial investigation and, as a result, makes it impossible to fulfill the tasks of criminal
proceedings.

It was considered that the provision regarding the issuance of a decision to
conduct an investigation exclusively by a prosecutor (Article 244 of the CPC of
Ukraine) does not meet the requirements of practice and leads to delaying the time
for conduction of this investigative (search) action. In this regard, it is suggested to
conduct an exploration on the basis of an order of the investigator, if it doesn’t
concern a compulsory education.

It is suggested to foresee in the CPC the provision for the stipulation of a thing
that in case of urgent cases, an examination of the place of the event in a dwelling or
other possession of a person carried out on his application or a notification of a
criminal offense committed against him, as well as in the case of an absence of this
person or an inability to obtain from his consent to an urgent review of the scene, the
judge’s order is not required.

It is expedient to provide investigative right to independently involve an expert
for conducting an express investigation in the process of seizure, that is, in the course
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of conducting such procedural actions as a temporary access to things and documents
and temporary seizure of a property.

The emphasis is placed on the need to extend the powers of the investigator in
regard to the possibility of ordering investigative (search) actions not only to operational
units, but also to other authorized departments of the National Police (for example,
district police officers, patrols etc.).

Keywords: investigator, processual authorities, criminal proceedings,
implementation, processual decisions.
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